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1 with me because that's what we all use --

2 CHAIR NISHIKI: Right. 

3 COUNCILMEMBER TAVARES: in our everyday language. But 

4 if we want to be official to what's in the Code, 

5 that's the title of that section. So, whichever 

6 Corp. Counsel advises us to do is fine. 

7 CHAIR NISHIKI: Okay. Jo Anne? 

8 COUNCILMEMBER JOHNSON: Yes. I think it's best to keep 

9 this as clear as possible. And because -- when we 

10 discussed this earlier about the park assessment 

11 requirements and what we deemed to be credited 

12 towards that or not, I think with Mr. Buck's 

13 comments, he was very specific about they still want 

14 to maintain flexibility; and if we leave this 

15 subject to some conjecture at a future time, I think 

16 it's going to create problems for the park. 

17 So, I appreciate the recommendation of that 

18 amendment. 

19 CHAIR NISHIKI: Any other discussion? Was there a motion? 

20 COUNCILMEMBER TAVARES: Uh-huh. 

21 CHAIR NISHIKI: I forgot. 

22 COUNCILMEMBER TAVARES: It was an amendment, a motion to 

23 amend those four conditions. 

24 CHAIR NISHIKI: Right. All those in favor say aye. 

25 COUNCIL MEMBERS: Aye. 
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1 CHAIR NISHIKI: All those opposed? Motion carried. 

2 

3 

4 

VOTE: AYES: Councilmembers Carroll, Hokama, Johnson, 
Kane, Mateo, Molina, Pontanilla, 
Tavares, and Chair Nishiki. 

NOES: None. 
5 ABSTAIN: None. 

ABSENT: None. 
6 EXC. : None. 

7 ACTION: APPROVE PROPOSED CONDITION NOS. 36, 38, 39 
AND 40, AS AMENDED 

8 

9 CHAIR NISHIKI: To the motion as amended, any discussion? 

10 VICE-CHAIR HOKAMA: Not needed. 

11 COUNCILMEMBER KANE: Mr. Chair. 

12 CHAIR NISHIKI: Oh, it's not? 

13 COUNCILMEMBER KANE: The motion was to incorporate that 

14 language into those four conditions. 

15 CHAIR NISHIKI: Oh, okay. I'm sorry. Thank you very 

16 much. 

17 COUNCILMEMBER TAVARES: Yeah, Mr. Chair, I'm sorry. I 

18 can't what we said in the other in the earlier 

19 one on the .7 acres. Could Mr. Raatz bring that up? 

20 Because I'm not sure if we used the word park 

21 assessment or -- oh, yeah, see, he has it park 

22 dedication requirements. 

23 COUNCILMEMBER KANE: So, that's okay. 

24 COUNCILMEMBER TAVARES: Yes, that's okay. In fact, now 

25 that's all consistent. 
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1 CHAIR NISHIKI: Anyway, we'll ask Corporation Counsel to 

2 make it -- to check this language, okay? 

3 COUNCILMEMBER TAVARES: Thank you. 

4 CHAIR NISHIKI: Thank you, Charmaine. Anything else? If 

5 not, the Chair would accept a motion either to pass, 

6 reject this change in zoning. 

7 VICE-CHAIR HOKAMA: Chairman. 

8 CHAIR NISHIKI: Mr. Hokama. 

9 VICE-CHAIR HOKAMA: As your Vice, I'd be happy to put the 

10 motion on the floor. I move to accept the change In 

11 zoning with the a -- with the 40 -- what's the 

12 correct number, David? 

13 MR. RAATZ: Actually, I'm sorry, Mr. Chair, with the 

14 additions and deletions, we haven't recounted the 

15 exact number. 

16 VICE-CHAIR HOKAMA: Then I move to approve the change in 

17 zoning with the attached conditions as discussed by 

18 this Committee for -- for passage -- for approval to 

19 Council for first reading. 

20 COUNCILMEMBER CARROLL: Second. 

21 CHAIR NISHIKI: Moved and second by Riki to pass the 

22 proposed bill on first reading .... 

23 VICE-CHAIR HOKAMA: Pass this to Council. 

24 CHAIR NISHIKI: Probably to record the unilateral 

25 agreements and to file County Communications, I 
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1 think it is, 00-242, 02-46 and Committee Report 

2 No. 01-240. 

3 Any discussion? Jo Anne. 

4 COUNCILMEMBER JOHNSON: I'm surprised people haven't been 
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leaping with their hands up at this point because 

this was such a weighty decision that we'll all be 

making, but I just want to read for the record some 

things that we have to consider when we're looking 

at this application. 

In approving this application under 

19.510.040.A4, we're all saying -- whoever supports 

this is saying that the proposed request meets the 

intent of the general plan and the objectives and 

the policies of the community plans of the County; 

that the proposed request is consistent with the 

applicable community plan land use map of the 

County; that the proposed request meets the intent 

and purpose of the district being requested; that 

the application, if granted, would not adversely 

affect or interfere with public or private schools, 

parks and playgrounds, water systems, sewage and 

solid waste disposal, drainage, roadway and 

transportation systems or other public requirements, 

conveniences and improvements; and that, finally, 

the application, if granted, would not adversely 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



PLU 4/14/04 74 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

impact the social, cultural, economic, environmental 

and ecological character and quality of the 

surrounding area. 

Those are all of the things that we are 

charged with looking after when we approve this 

application. I've heard it many times different 

members say that because we're reducing the density, 

this is a good thing. I've heard others say that 

the developer has waited a long time and is 

entitled -- or deserves some kind of a response. 

And I don't disagree with the fact that we 

should give an answer; but in terms of criteria, 

these are the criteria that I have to go by when I'm 

going to vote on this issue. It doesn't say 

anywhere in this criteria that because somebody's 

entitled to it or because they helped develop a 

water plan at one point in time or because 

Mr. Figueiroa's a nice guy, that we have to approve 

this. 

When I look at all these issues, I look at 

the many hours that we've spent deliberating, 

looking at everything that is before us, looking at 

the testimony and all of the factual data that many 

people have given to us. 

I ask myself some questions. And I've 
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asked -- and I think just most recently I ask once 

again, do we have all of the facts before us? Is 

this a complete application in order for me to make 

a determination as to whether this meets all these 

criteria? 

We've looked at affordable housing and, 

granted, we've made some headway and maybe can 

establish policy in some other areas as a result of 

this deliberation and this discussion. We've looked 

at parks. We've looked at the cultural resources. 

We've looked at water. We've looked at our 

roadways, and we've put in conditions. 

But there are a lot of things that, for me, 

are missing from this application because 

fundamentally I have no idea if, by approving this 

particular change or request for zoning change, I'm 

going to accomplish those goals. I have no clue. 

Because the information isn't before me. It's not 

contained in any of these things. Because as Ann 

put it earlier, there is no development. There is 

no development. 

I grow very frustrated at times when I'm 

asked to make a decision on an area that is so 

important and I don't have the baseline studies. I 

don't have the resource information to even know 
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whether this is right, whether it's wrong, whether 

it's appropriate to have a hotel in that area or a 

time-share or 1100 homes. Is that appropriate? 

I don't know whether the cultural resources 

are buried underneath that land because it's not 

before me. We heard from Kapua Sproat about the 

water issues. Where's the water resource plan? I 

mean, that's one of the things in here. Water 

source, supply and distribution analysis includes 

methods of irrigation, where they're going to get 

their groundwater and the nonpotable water and the 

water master plan. 

Right now, we're looking at our lao Aquifer 

being at risk. We've been designated. Waihee may 

be next. We're saying we support affordable 

housing; and, yet, God forbid, we would put 

affordable housing next to the folks that, for the 

most part, all but a few will be from off island. 

I have a problem with that, Mr. Chair, 

because I, in approving this, am saying -- in my 

view, I'm putting off-island people's needs, 

particularly with regard to water and our 

resources -- I'm going to put off-island people into 

those homes. I'm going to put them before everybody 

else, before the locals. 
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My job is to serve the people here that are 

already here, the local people. I don't see people 

beating down the door -- we need more resort 

development. We need more million-dollar homes. We 

need more 8-million-dollar homes. 

That's why this whole application and this 

whole process bothers me. As one member of nine 

people on this Council, it's only my opinion; but I 

don't feel that this meets the purpose and intent. 

I can't say that this is going to be good for the 

social fabric. 

You read through the -- through the community 

plan -- I could cite every single chapter and verse 

about the community plan, about the diverse 

community, about how we're supposed to have a mix of 

housing, about how we're supposed to be responsible 

with all of our resources and execute the wishes of 

the people that helped craft that community plan. 

This is not just lines in a map. This is 

the -- this is the go-ahead. This is the green 

light for the development of that area. And it 

troubles me that we don't have -- or I don't have 

the information to be able to say, is it appropriate 

to give that green light to the developer? I have a 

problem. Because I really don't believe it meets 
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all these criteria, and I can't safely say that one 

way or the other. 

The other thing that I'm really concerned 

about is that we're saying, well, okay, if we don't 

want to give them the zoning, then it's it could 

be construed as -- the line could change. Maybe we 

should put it in the community plan amendment and 

say that we're going to go with the wishes of the 

community and we don't want all that development in 

that area. 

We don't have to buy it. There's such a 

thing call transfer of development rights which I'm 

working forward -- at least trying to bring forward. 

We could do density swaps. We can do so many 

creative things; but once they get that zoning, then 

it's going to be very difficult. It's going to be 

very difficult. 

There are opportunities for us to do 

something with this area. And actually I'm going to 

side with the people who are already here and I'm 

going to side with following the community plan and 

I'm going to do my best to do what I believe is the 

proper thing, which is not to support this. 

I've gone through the motions of, yes, going 

through the conditions because I believe that more 
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than likely there will be sufficient votes to pass 

this measure on to the full Council. 

And I know that, in my view, some of the 

things, I agree with that are conditions; some of 

the things I don't agree with; some of the things I 

think are like rearranging the deck chairs on the 

Titanic because I believe that ultimately this will 

be one more nail in the coffin for our No. 1 status 

as a prime tourist destination. 

I've seen it before. I've lived in an area 

that was once beautiful, has problems. And they 

weren't helped by adding to the problems by adding 

on tremendous development. The infrastructure in 

the Virgin Islands could not accommodate all the 

growth. 

So, I have experience with this. And, trust 

me, people don't know what is coming. They have no 

idea. 

So, for me, Mr. Chair, I will be voting no. 

And I know that other people will be voting yes. 

That's fine if that's what they want to do because 

each one of us have to come to our own determination 

on our own and consider all the facts before us. 

I know people don't see things oftentimes the 

way that I do but I believe that I have to act in 
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1 the best interest of the community and I'm going to 

2 do that. Thank you. 

3 CHAIR NISHIKI: Any other discussion? Charmaine? 

4 COUNCILMEMBER TAVARES: Mr. Chairman, we've been 
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discussing this for years and of late since, I 

think, March 12th we began this last series of 

meetings. And I'll save the majority of my comments 

for the first reading at the Council. 

But I want all people also to think about 

what are the alternatives in this application? What 

kinds of influences can we have on the development 

of this area if we all vote no? 

And perhaps, Mr. Chair, we haven't paid 

enough attention to that fact, even though Mr. Moto 

has outlined for us what our options are and what's 

the impact and the fallout of each of our options if 

we so decide to do A, B or C or whatever. 

We've been talking a lot about the conditions 

that we're placing on here; and I, for one, have 

been talking about where the responsibilities are 

between the Council and the Planning Commission 

because all of this is in an SMA area where every 

application is going to require an SMA permit. 

If we vote no on this -- say we did vote no 

on this -- on this application. What that means is 
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that the areas in yellow over there that already 

have their zoning, all they would have to do is go 

to the Planning Commission for their Special 

Management Area permit. The Council is out of the 

picture. So, that means all of our trust and hopes 

and dreams would be resting on them. 

By looking at this change in zoning and 

you've already heard my thing about the smoke and 

mirrors of this whole project. The way that we can 

assert our ideas and our beliefs in what we should 

try to get for the community in this -- because of 

this project, we've been spending the last how many 

hours and days talking about these conditions. 

That's how we control development. That's how we 

try to ensure that the intents of the community plan 

and what we believe our -- our community needs are. 

That's where we can assert our wishes upon the 

developer for the community. 

And I suspect that at first reading we're 

almost going to go through the same thing that we 

went through at the other hearings where people will 

come out and talk about say no to Makena. Keep 

Makena wild. We have enough development. 

I may not like -- I may not like this 

development, but I'm a realist. And maybe I'm not 
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going to be popular for being a realist, but the 

realist is all that acreage over there is zoned. 

And if we want to stop this -- as someone 

suggested, stop this, don't kick it up, and let's 

change the community plan. What do people think 

happens when you change a community plan when 

somebody already has zoning? Somebody has to buy 

that land. You can't just say we'll condemn it. 

You can condemn things but it's a fair market value 

you have to pay for any condemnation. 

So, I don't know. If the majority of the 

people want us to do that, let's go condemn this 

whole property; and you, the taxpayers of Maui 

County, are going to be the ones who foot the bill 

for purchase of this land. And, folks, I don't even 

want to guess what the value of this land is. 

So, I look at - we're sort of in a 

between a rock and a hard place. It's not an easy 

decision, but I feel that with the conditions that 

we have placed on this development, that we have 

gotten some concessions or gotten some good things 

for the community. 

If everything goes well, we'll have some 

affordable housing. If it goes well, we'll have 

some other access to the beaches. We'll have 
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improvements down at the beach parks and 

improvements at other parks. 

There are some things we're doing with the 

community in mind. And, I'm sorry, Mr. Chair. I 

told you I wasn't going to do my speech now, but I 

just wanted to let people know that it's -- it's not 

an easy decision to sit here -- as a person, you 

know, I don't want to say I came here from somewhere 

else. I came here from here. I was born in Hana. 

I mean, if you're going to be born in a 

remote place, that's about as remote as you can get, 

I guess, especially the year I was born; and I don't 

want to mention what that was. 

But we -- I've seen the change happen in Maui 

especially. And do we stop it? Well, like I said, 

until people stop having kids and we become a 

separate country where we have immigration laws and 

we let nobody in, we have to control the growth 

that's going to occur here. And hopefully we 

preserve as much as we can for the future 

generations. 

We are going to get to a point where it's 

going to be a -- I don't even want to think about 

that point, but we've got to make some tough 

decisions. I mean, it doesn't really have to 
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1 Makena Resort is a small issue compared with some of 

2 the larger ones we're going to be facing here in 

3 Maui County or we are facing now. 

4 And I want you to consider, if sugar cane 

5 ever goes out of business here, what is going to 

6 happen to our central plain? We'll be -- we should 

7 be worried about that a lot. 

8 So, I'm hoping that that we will move on 

9 to other -- other things. I think that the Planning 

10 Commission will do a great job when these SMA 

11 permits come in because they have the record of this 

12 meeting, the conditions that we put on here; and if 

13 this does pass, they've got a really good, I think, 

14 clear direction of where this Council wanted to go. 

15 And with that, Mr. Chair, I'll end for now. 

16 Thank you. 

17 CHAIR NISHIKI: Any other discussion? Michael? 

18 COUNCILMEMBER MOLINA: Chairman, I want to just, first of 
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all, start off by thanking everyone who's had to 

endure this process, my colleagues, the hard-working 

staff, the applicants, their representatives, even 

those who oppose the applicant who had to sit 

through all of this, people in the gallery as well 

as the people watching on Akaku. 

We had some very spirited discussion, to say 
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the least; and hopefully all the facts were brought 

out from all of these proceedings and put to rest a 

lot of the rumors and innuendo out there. 

And that, I think, to me, is probably one of 

the more sadder things to see, the conjecture that's 

being made and the -- and to me, I thought there was 

some borderline slander going on; but that's just my 

opinion. 

This is all about the applicant desiring to 

conform to the community plans and participate in 

the SMA process. Should this pass out of Committee, 

should this pass on the Council, they got a long way 

to go, Chairman, you know; but in the eyes of the 

law, all landowners have the right to participate in 

this process. 

There were times, Mr. Chairman, where I 

thought this meeting was facilitated in a manner 

that I thought was questionable; but for the most 

part, I thought you did a good job. But I think all 

of us can look for ways to improve how we facilitate 

our meetings. 

As far as the applicant, I think because they 

had a lot of these lands zoned already from years 

ago and now they've come back again to add more 

lands to, I guess, look for more zoning, it really 
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put this Council in a difficult position, 

Mr. Chairman. 

And I don't appreciate that because this has 

taken so much time, so much time, Chairman, combined 

with the fact we're in the middle of the budget 

process. 

You have children. All your children are 

grown up. Me, I have a young family. It's amazing 

the amount of time this has taken away from spending 

time with my family as well as in addressing other 

needs in this community. 

And let's not forget the fact Makena is not 

the only thing that's important in this community. 

You know, we got a lot of other things to worry 

about. And for me, it's taken me away from 

addressing some of those issues. 

You know, I've had people call me, you guys 

spend so much time on Makena, you folks forgetting 

about other things ln this community that you need 

to address. And quite frankly, Mr. Chairman, I 

agree with the people who have called, you know. 

We'll move on with this issue, you know. So, 

let's not -- to me, I think there's been so much 

hype -- in my opinion, some unnecessary hype about 

this. And it's -- it bums me out that I've had to 
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spend so much time, not only away from family and 

addressing some other needs but addressing the needs 

of the whole community in general. We have people 

on Lanai and Molokai who have concerns that need to 

be addressed. And we spent so much time on this. 

And like Member Tavares, I was born and 

raised here. Although, she's had a little bit more 

experience as far as seeing the changes -- no 

offense to, you know, Charmaine; but, you know, I 

can remember when Makena was real barren and a nice 

place to go to. And I think it still is, but I've 

just we just all got to come to accept the fact 

that we cannot stop growth. Yes, we can improve 

planning; but we cannot stop growth, you know? 

And look at places like Wailea, Kapalua, 

Kaanapali, okay? We've had to make accommodations. 

We accept the fact that people want to move here and 

live. You can't deny people the right from moving 

here. You know, as far as I can recall, Hawaii is 

still part of the United States. 

To suddenly -- I don't know throw up a 

barrier to people outside of Maui that, you know, it 

just seems like maybe we're moving towards growth 

control or something or putting barriers to people 

who want to come here. 
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1 I have the right to move to anywhere in the 

2 United States. If people want to move here, then 

3 that's fine, too; but we have a process to work with 

4 applicants or developers to have projects that are 

5 appropriate for the area and to address 

6 infrastructure concerns. And this is part of the 

7 process. 

8 And if the developer you know, if we 

9 didn't have this process or if we didn't go through 

10 this current process that we're going through right 

11 now, like Member Tavares stated earlier, the 

12 developer could have just -- we vote no. The 

13 developer takes what they have already zoned and 

14 basically no conditions, no controls. 

15 So, we just have to come to the fact to face 

16 reality, Chairman. So, I'll leave it at that. I'll 

17 have more to say should this make it to the first 

18 reading of the Council, Chairman. Thank you. 

19 CHAIR NISHIKI: Any other comments? I told Charmaine 
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earlier today that I was going to save my comments. 

I don't know where the vote is going because 

no one else has stated whether they support the 

project or not; but I think I want to, first, thank 

the eight of you that I served with. 

This process was not easy. And as Charmaine 
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has stated, we were given an opportunity to either 

segment it or not. I'm not going to waste my time 

on the other concerns that I have. I will save that 

also. 

But I thought it was important that whether 

we voted this project up or down, when I initially 

asked how you want to deal with it, I saw there was 

no one giving me direction in regards to either 

separating the project, taking out the hotel. So, 

this is the way we went with it. 

Yes, we got caught in the budgetj but most of 

you wanted to deal with this. And as for where the 

majority was, I went along with it. 

And I apologize to you, I apologize to Riki, 

I apologize to this community because, yes, it has 

taken a long timej but looking at taking in the 

entirety of this project, I knew it was going to. 

But I said to myself, whichever way it goes, 

at least we'll have some condition in lieu of the 

testimony that was given to us by the general 

public. 

As I said, I will save my comments for first 

reading. Personally three areas concern me -- and 

I'll save my comments -- one, the policy that we 

took on affordable housingj two, the waterj and, 
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1 finally, conformance to community plan. 

2 For that reason -- and I thank you all for 

3 setting these conditions -- the Chair is going to be 

4 voting no. 

5 Any other discussion? All those in favor say 

6 aye. 

7 COUNCIL MEMBERS: Aye. 

8 CHAIR NISHIKI: All those opposed? 

9 COUNCILMEMBER JOHNSON: No. 

10 CHAIR NISHIKI: No. Let the record show seven ayes; two 

11 

12 

13 

14 

15 

16 

17 

18 

19 

nos, Johnson and Nishiki. 

VOTE: AYES: 

NOES: 
ABSTAIN: 

Councilmembers Carroll, Hokama, Kane, 
Mateo, Molina, Pontanilla, and Tavares. 
Councilmember Johnson and Chair Nishiki. 
None. 

ABSENT: 
EXC. : 

ACTION: 

None. 
None. 

FIRST READING OF REVISED PROPOSED BILL; 
RECORDATION OF UNILATERAL AGREEMENT; AND 
FILING OF COUNTY COMMUNICATION NOS. 00-242, 
02-46, and COMMITTEE REPORT NO. 01-240 

20 CHAIR NISHIKI: Thank you, fellow members, for working so 

21 hard and diligently. Wherever the votes fell, the 

22 community will go on and move on from this issue. 

23 Again, no other comments, meeting is 

24 adjourned. (Gavel. ) 

25 ADJOURNED: 6:53 p.m. 
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C E R T I F I CAT E 

STATE OF HAWAII 

SS. 

CITY AND COUNTY OF MAUl 

I, Sharon L. Ross, Certified Shorthand 

Reporter for the State of Hawaii, hereby certify 

that the proceedings were taken down by me in 

machine shorthand and was thereafter reduced to 

typewritten form under my supervision; that the 

foregoing represents to the best of my ability, a 

true and correct transcript of the proceedings had 

in the foregoing matter. 

I further certify that I am not attorney for 

any of the parties hereto, nor in any way concerned 

with the cause. 

DATED this 10th day of May, 2004, in 

Honolulu, Hawaii. 

Sharon L. Ross, CSR NO. 432 
Notary Public, State of Hawaii 
My Commission Expires: 4/8/05 
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